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BEFORE THE POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

W.G.CLARK CONSTRUCTION CO.
Appellant, PCHB No. 92-226

v'

PUGET SOUND AIR POLLUTION
CONTROL AGENCY

CONCLUSIONS OF LAW AND
FINAL ORDER

)
)
)
)
} FINDINGS OF FACT,
)
}
)
Respondent. )
)

This case came before the Board on an appeal of a2 Notice and Qrder of Civil Penalty
1ssued by Respondent on December 4, 1992, A hearing was held in Lacey, Washingion on
June 30, 1993, at which time witnesses were sworn and tesufied, exinbits were introduced.
and arguments heard. The Board having considered all the evidence hereby 1ssues the
following

FINDINGS OF FACT
I

Notice and Order of Civil Penalty No 7692 was tssued by Puget Sound A Pollution
Control Agency ("PSAPCA™) on December 4, 1992, under the authonty of RCW 70 94 and
PSAPCA Regulation 111, Article 4.04(b)

I

Durning August of 1992, Appellant W.G. Clark Co. {"Clark”), a general contractor,

had a contract to perform work on and had control of a site at and adjacent to 23249 Pacific

Highway South 1n Des Momnes, Washington.
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The work for which Clark had been contracted by the owner of the property, Gramor
Development NW Inc , included demolinon of exasting bulldings on the site and new
construction.
IV
On July 16, 1992, Barbara Gloyd of Hazcon, Inc., an accredited Jaboratory, analyzed
samples from the floor ules in "Shed #1” on the Clark site, She found 20% chrysotile asbestos
and less than 1% tremolite asbestos 1 one sample, and 12% chrysoltile and | % tremolite
asbestos 1t another sample.
\'Z
On August 3, 1992, Eavir-O-Tech, Inc, dba Envir-O-Comply filed a "Nouce of Intent
to Remove or Encapsulate Asbestos" form with PSAPCA, who assigned 1t case number
9202209, The form reported their intent to abate 400 square feet of vinyl asbestos tile 1n
Shed #1. Envir-o-Tech's esimate of the cost of the abatement was $2.000
A2
On August 20, 1993, Lead Air Pollution Inspector Rosemary Busterna and Inspector
Harnet Bryant of PSAPCA visited the site to inspect Envir-(-Tech's comphiance with
PSAPCA regulations 1n abating the asbestos in Shed #1.
Vi
Busterna and Bryant were shown around the site by Don Frederickson, Clark's Project
supervisor. Theur inspection found that Shed #1 had already been demolished.
VIII
Busterna spoke with Bud Cranford, President of Envir-o-Tech, Inc., who confirmed

that Shed #1 had been demolished before his crew removed the asbestos
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IX
Busterna spoke with Bruce Hansen, President of Boulevard Excavaung, who confirmed
that his company had demolished Shed #1 on orders from Don Fredenckson of Clark,
X
Busterna 1ssued Notice of Violatton No. 10-000829 on September 3, 1992, to Envir-o-
Tech, Inc., Gramor Development NW, Inc , Clark, and Boulevard Excavating, Inc for
violauon of PSAPCA Reg. IIT Article 4.04(b). Subsequently, on December 4, 1992, she
1ssued Notice and Order of Civi] Penalty No. 7692 to Gramor, Clark, and Boulevard, with a
penaity in the amount of $2,000.
Xl
On December 10, 1992, Clark filed an appeal of Notice and Order of Civil Penalty
#7692 with the Board. Gramor and Boulevard did not appeal.
XII
Any Finding of Fact deemed to be a Conclusion of Law 1s hereby adopied as such.
Based on the preceading findings, the Board makes these
CONCLUSIONS OF LAW
I
The Board has junsdiction mn this matter under RCW 43,21B,110
I1
The Washmgton Clean Air Act 1s a strict hability statute. RCW 70 94.040 Clark,
which controlled the property at the ime of the violation, 1s strictly liable for violanons of the

Clean Air Act occurring on the site:

The Washingron Clean Atr Act 15 a stnict
Liabiliry statuwte, Acts violanng us implementing
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regulanons are not excused on the basis of inten.
Moreover, the dury to comply cannot be delegated

away by comtracr Pearson Construction v PSAPCA,
PCHB No. 88-186 {1989).

We are convinced that the duty which applies 1n this case 1s non-delegable.
Federal Way School Distnet #210 v, PSAPCA, PCHB No.86-164 (1987).
III
Demoliion of Shed #1 without prior abatement of the asbestos-contaimng matenals

identified 1 the Hazcon tests was a violation of PSAPCA Regulations:

Causing or allowing the demolnon of any
bulding, vessel, structure, or portion thereof,
without removing all asbestos-contatnming materials
before any before any acovity that would disturb the
matenals or preverr access o the matenals for
removal and disposal PSAPCA Reg III Art.4 G4(b).

v
Appellant's contention that 1ts demolition without abatement falls wathin an exemption
for non-fnable matenal 1s without ment. While PSAPCA had the miial burden of proof
regarding the violation, when the Appellant clamed an exemption from the statute, the burden

shifted. Interstate Industrial Mechanical, Inc, v PSAPCA, PCHB No 88-147/88-175 (1990)

Having destroyed the evidence on the site, Appeliant has left itself wath no way to carry 1ts
burden.

This conclusion 15 not without inherent justuce It s dafficult to imagine PSAPCA
being able to enforce the Clean Air Act if violators were free to destroy the physical evidence
of their violations and then claim that the evidence would have supported an exemption {rom

the Act.
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v
The Board's consideration of appeals 1s de nove. WAC 371-08-183(2). In avil

penalty cases, the heaning before the Board 15 de novo and the agency has the imual burden of

proof as to the violation and also the reasonableness of the penalty. Protan Laboratenes v

DOE, PCHB No. 86-20.
VI

PSAPCA met their burden of proof regarding the violation,
Vi
PSAPCA's reasomng regarding the amount of the penalty 1s more problematic
Clearly, the penalty was not beyond their statutory authonty: the Act authonzes penalties of up
to $10,000 per day. However, a penalty 1s not necessanly reasonable simply because 1t could
have been hugher.
The purpose of assessing penalties 13 not only to pumsh violatons, but also to deter

future violations 1n order to prevent air poliution:

It 1s further the ment of this chaprer to prevent air pollunion. .
RCW 70 64 011.

In testumony before the Board, PSAPCA descnbed their penalty policy as intended 1o
be "90% deterrence and 10% pumishment”. Therefore, we conclude that 1ssung a penaity
which has no deterrent value 1$ not reasonable.

The evidence 1n this case demonstrates that the cost of abatement to Clark would have
been $2,000. This being the case, and given that the probability of a future violation being
detected by PSAPCA 15 substanually less than 100%, a penalty of $2,000, as 1ssued by

PSAPCA, has no deterrent value. If a violator can antictpate a fine no more than equal to the
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cost of proper abatement, a rational violator will break the law, since the expected cost (fine if
caught times probabihity of being caught) of violation 1s less than the expected cost (abatement
price) of complance.

We therefore conclude that the penalty 1ssued by PSAPCA 15 not reasonable. 1t 55 too

small to have its desared effect.
VIII

Any Conclusion of Law deemed to be a Finding of Fact 1s hereby adopted as such

From these Conclusions of Law. the Board 1ssues the following
ORDER

The finding of a violanon by Clark 15 affirmed.

The penalty assessed by PSAPCA, $2,000, 15 overtumed as unreasonable, and a
penalty of $4,000 1s ordered.

DONE this_| (P hday of A ug,g;,_uf, 1993.

POLLUTION CONTROL HEARINGS BOARD

Rucfrard C. Kelley, Presiding Member

S Vloscas,.

(Robert Y. Jegsen, Chatrman

P92-226F
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